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COMPTROLLER GENERAL OF THE UNITED ETATES
WASHINGTON, D.C. 20348

B-179203 Decenber 4, 1973

Unitad Tractor Cowyinny
116 North 13th Struat
Chestertou, Indiana 46304

Attentions Mr, C, M, Shafer
Vica Preaident

Centlemen

. This is 4n reply to your lecter of July 6, 1973, to a United
Statos Senator and your comminications with a Hember of Conprecss,
vhich have baen forwarded to our Office, protesting tha rejection
of your bid undar Invitatfon for bids (IFB) No. DSA 700-73-B-2761,
issuad on April 25, 1973, by the Dafanse Supply Agency (DSA),
Colunbhus, Ohio,

The IFB raquested bids for the furnishing of 1354 tractors in
accordance wvith Military Specification MIL-T~52743(HE) dated
llovamber 22, 1972. Bida vara openaed on May 29, 1973, with the
following bLida bheing recefved:

United $1,182,225
Clark Equipmant Co, (Clark) 1,555,053
Pettibone Corporation 1,972,794

On July 2, 1973, you vere notified that your low bid was
rejectad as nonresponsiva and avaxrd was made to Clark bocause in a
letter attached to your bid you took exception to the tosting require-
ment of paragraph 4,6.2.3 of MIL-T-52743(M2). In that letter you
stated the following:

"Wo nust take exception to paragraph 4.6.2.3 Engine
performance. If we have made a proper interpretation,

this paragraph requires a comercial industrial engine

to be tested in accordance with MIL-STL-1400. The

engina used 4in the First Article and all production
engines will hava been hot tested and certified performance
curves will be availsble,”

Your protcst im based on the allegations that amcnducnta to the
IF3 changed the cngine called for by the spacifications from a
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qualified products list (QFL) angiune to a standard comaorcial engivs,
thareby rendering the rbovs test maaninglcas and, moveover, that you
contactad tha major sagine manufacturars and were informad that thay
would not perform this teat, Thirdly, you contend thet solicitation
was a partial small businces sat-aside and Clark is other than small
business and, lastly, that insufficient tize was alloved batwaen the
arendaent changing the engina typa and tho datu of bid opening to
permit you to correctly complste youv bid,

As repardas the change from a QPL engine to a standard comaercial
engine, this change wvas accomplished by amondwent 0003 to the solici-
tation, That amendoont slso suhstituted a nes closing senteace o
ouaction 4,6.,2.3 of MIl~T-5274), The sentence reading "Honconformance
to 3,7,1 or failure to maat the requirenents of Test Hathod Series
2000 of HIL-S10-1400 shall constitute faflure of tha tast," waa
deletad and "Failure to verify the powar and mpeed rating eubmitted
by tha supplicr when testoad sccording to Test Hethod 2000 of MIL~STD-
1400 shall conatituta failura of tha teat," was subatitutad.

Froa tha abova chanps it i{s clear that DSA intendad to ratain
the preproduction testing notwithetanding the usa of a atandard
comercial engina, In its report of August 17, 1973, regarding the
protest, DSA advisod that 4t considored the test ecasential to guarsn-
tea compliance with the specifications, Specifically, the using
activity sdvised the procuremant activity that:

"& & & The ‘cortified performanca curvea' resulting fron
the ‘hot' engine teat (as specified by United) is not an
aceceptable subatitute for the teating required by Para
4.6.2,3 of the apecification and MIL-STD~1400. The com-
mercial 'hot engine test' is run on a 'bare' engine—that is
the engine w/o any acceusories. 7Tha test YAW MIL-STN-1400
requires that the engine be tested with accessorier (fan,
fuel pump, water pump, genorator, etc,) and even the power
train (transmission) {f possible, The taest reaults from
these tests (performance curves) may differ. The purpose
of the tast XAV MIL-STD-1400 {s to detormine tho perfom-
ance curves that the engfine will obtain (to the fullcat
possible degree) when used in the end iten,"

Ouxr Office hns hald that tho establishuent of procedures, {ncluiine
the rcsponsibility of dotermining the teating nacessary for product
acceptability, is within the anbit of the expartise of the cognizant
technical activity. B-177312, April 19, 1973, and BD-176256, November 30,

1972 (copics enclosod).
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Concarning the roquirement that the testing had to he pexformad
by the wmanufacturer of ths engine, we do nnt balieve a readiay of
the entire bid package requires that the manufacturars perform such
tﬂltinzo

Saction 4.6,2,3 of HIL-T-52743(H3) reada, in part, as followai

"Engine Perfornanca, Prior to exanination and testing of
the praproduction tractor, the engine to be fnastalled in
the preproduction tractor shall be tested in accordance
with HIl~STD-1400, Test Hathod Suries 2000, except Test
Method 2400 shall not ba performed,® & &

Paragraph 5 of MIL~STD-1400A, Taat Method Series 2000, roads as
follows:

"S, Reports, Unless otharvise specified in tha end item
spacification, a single laboratory report ahall ba pre-
pared by ths wmanufac¢turer and shall fncluda the lollowing
A A A '

While the above specification appears to call for the testing to
e performed by the manufacturer, a furthar axanination of the solici-
tation raveals that under Saction'¥'' of thae solicitaiion, paragraph ''c"
undar the haading "Comments pertsining to the Ordering Data, paragraph

6.2 of MIL~T-52743(HE}" states:

"Tue contrsctor shull conduct the examination and test
specifiad in paragraph 4.,6.2,3., The balance of tha pre-
production examination and tests will be performed by the

Governnant,'

Paragraph 19 of Staudard Form 33\ reads as followus:

"19, ORDER OF PRECEDENCL, In the avent of an

inconsistency batween provisions of this solicitation,

the inconsistency shall be resolved by giving preceedence

in the follovina order: (a) tha Schedule; (h) Solici-
tation Instructiona and Conditions; (c) General Provisions;
(d) other provisions of the contract, wiecther incorporated
by reference or othaorwine; and (o) the specifications.”

re

Thiorefora, based on the order of precedence and tha apecific wording
of Section "F'' of tha solicitotion, the contractor 1s obligated to
perform the preproduction engino tust and not the manufacturers of the
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sugina, Since you took exception to a xuquirement in the IVB, your
bid was properly rejactad as nonreaponsive.

You also raisa tha point that the procursmant was a 50 percent
scall businoss sat-aside snd Clark Equipment {5 a large businass,
Your attention {s invitad o section 1-706.6(c) (1) of the Amad
Sorvices Procurement Regulation, which was {ncluded in tha solicitation
a8 clause C28. Stap 6 under that clause reads as follows:

’ "If the entire set-aside portion is not taksn by elfigible
’f:; auall business concerns pursuant to Steps One through Five

above, the partial sat-aside 1s automatically dissolved as
) to the unawarded portion and such unawarded portion may hs
R procurad by advertising or negotiation as approprviata, in
:}313;“:?}. accordance with existing rogulations,'

Since your bid was nonresponsive, the avard to a large business
vas permiasiblle undar the above regulationm,

Regarding the amount of time batween the issuance of amendment
0003 and the bid opening data, the record shows that the amendment was
dated May 15, 1973, and bfid opaening occurred on Hay 29, 1973, theraby
allewing 14 days bafore bid opening, We cannot concluda from the
racord before us that the l4-day period was insufficient for biddars
to properly prepara responsiva bids. 47 Comp.Cen. 611 (1968).

Finally, both yoursolf and the }Monbers of Coagress raise the
point that it appears tho Govarnwent is paydng ovar $373,000 to have
a single coumercial engine teated, Wa have baon advised by DSA that
the cost of thoe test is approximately $3,000, with the other differemcc
in the price of the accond low bid with that of United being dua to the
difforence in pricing botwoen the two coapsmies. DSA also states that
based on past similar prozurcments and the improvenents since those
pracureaents on the tractors, the prica of Clark {8 recusonable,

For the forejoins reasona, the proteat {8 denied.

Sincarely yours,

X R. F. Kellot
. Deputy )
;s Comptroller General
. of the United Statas
‘-\'I.b.\\‘
<) . Enclooures - 2
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